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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  54c 

Mental  Health  Systems;  Equitable 
Arrangements  for  Employee 
Protection 

agency:  Public  Health  Service, 
Department  of  Health  and  Human 
Services. 

action:  Notice  of  proposed  rulemaking. 

summary:  These  proposed  regulations 
establish  criteria  for  State  mental  health 
authorities  to  follow  in  the  development 
and  implementation  of  the  equitable 
arrangements  for  employee  protection 
required  by  section  801  of  the  Mental 
Health  Systems  Act.  The  Act  requires 
that  each  State  mental  health  authority 
have  these  arrangements  in  effect  to 
protect  the  interests  of  employees 
affected  adversely  by  actions  taken  by 
the  authority  to  emphasize  outpatient 
mental  health  services.  This  proposal 
has  been  prepared  in  consultation  with 
the  Secretary  of  Labor  and  his 
concurrence  will,  as  required  by  section 
801  of  the  Act,  be  obtained  prior  to 
promulgation  of  the  final  rule. 

DATES:  Comments  must  be  received  on 
or  before  March  9, 1981. 

ADDRESS:  Submit  comments  to:  Anne  B. 
Drissel,  Assistant  to  the  Director  for 
Program  Policy  and  Planning,  Division  of 
Mental  Health  Service  Programs, 
National  Institute  of  Mental  Health, 
Parklawn  Building,  Room  llC-22,  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 

Comments  will  be  available  for  public 
inspection  at  the  above  location 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except  for 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  B.  Drissel,  telephone:  (301)  443- 
4676. 

SUPPLEMENTARY  INFORMATION: 

General 

The  Mental  Health  Systems  Act  was 
enacted  on  October  7, 1980,  as  Pub.  L. 
96-398  with  the  purpose  of  improving 
the  delivery  of  mental  health  services 
and  otherwise  promoting  mental  health 
throughout  the  country.  Among  the  Act’s 
statutory  findings  is  the  following — 

The  shift  in  emphasis  from  institutional 
care  to  community-based  care  has  not  always 
been  accompanied  by  a  process  of  affording 
training,  retraining,  and  job  placement  for 
employees  affected  by  institutional  closure 
and  conversion. 

This  finding  states  the  Congressional 
concern  which  is  addressed  in  section 
801  of  the  Act.  Under  that  section  each 
State  mental  health  authority  must 


establish,  in  accordance  with 
regulations  issued  by  the  Secretary  of 
Health  and  Human  Services  with  the 
concurrence  of  the  Secretary  of  Labor, 
equitable  arrangements  to  protect  the 
interests  of  State  employees  affected 
adversely  by  actions  of  the  State  mental 
health  authority  to  emphasize  outpatient 
mental  health  services.  This  notice 
proposes  for  public  comment  the 
regulations  which  are  referred  to  in 
section  801. 

Over  the  last  30  years,  there  has  been 
a  growing  emphasis  on  maintaining 
mentally  ill  persons  in  the  community 
with  mental  health  and  related  support 
services  rather  than  in  inpatient  mental 
health  facilities.  The  Act  assists  in 
meeting  the  need  for  providing  services 
in  the  community  by  authorizing  the 
Department  to  fund  part  of  the  costs 
associated  with  comprehensive 
community  mental  health  centers  and 
with  several  other  programs  for  the 
provision  of  community-based  mental 
health  care  and  related  support  services. 

The  Congress  found  that  due  to  this 
shift  in  emphasis  the  jobs  of  employees 
of  inpatient  mental  health  facilities 
might  change  or  be  displaced. 
Accordingly.  Congress  mandated  that 
each  State  mental  health  authority  must 
protect  the  interests  of  these  employees 
through  the  establishment  of 
arrangements  “designed  to  preserve 
employee  rights  and  benefits  and  to 
provide  training  and  retraining  of 
employees,  where  necessary,  for  work  in 
mental  health  or  other  fields  and 
arrangements  under  which  maximum 
effort  will  be  made  to  place  employees 
in  employment." 

Sec.  801(a)(l)—Obligations  of  State 
Mental  Health  Authorities — Criteria  for 
Arrangements 

Under  these  regulations  the  State 
mental  health  audiority  must  be  October 
1, 1981: 

(a)  Adopt  the  equitable  arrangements 
in  writing,  with  copies  available  to  the 
public  upon  request:  and 

(b)  Include  certain  types  of 
protections  in  the  equitable 
arrangements. 

After  careful  consideration  of  the 
available  alternatives,  a  determination 
was  made  to  propose  regulations  which 
provide  substantial  protections  for 
employees  but  do  not  describe  the 
protections  in  minute  detail.  This  allows 
discretion  at  the  State  level  for  making 
decisions  on  the  particular 
arrangements  which  would  be  fair  and 
equitable  to  the  employees  in  that  State. 
However,  the  Department  believes  the 
proposed  regulations  provide 
meaningful  minimum  requirements  for 
the  State  mental  health  authority  to 


follow  in  conforming  to  the  statutory 
standard. 

The  Department  believes  that  a 
compelling  reason  for  proposing 
regulations  which  give  the  States 
discretionary  authority  is  that  the  Act 
does  not  specifically  direct  or  authorize 
the  funding  of  the  various  costs  of 
providing  employee  protections,  other 
than  the  limited  funds  available  under 
section  207  for  employee  training, 
retraining,  and  assistance  in  securing 
employment.  Thus,  it  would  be 
inequitable  and  impractical  to  require 
detailed  employee  protections  which 
might  be  inconsistent  with  existing  State 
laws  or  threaten  the  budgets  of  the 
several  States.  In  this  regard,  the 
legislative  history  of  the  Act  states: 

‘‘[Tjhe  Conferees  intend  that  the  Secretary 
*  *  *  may,  to  the  extent  feasible,  consistent 
with  the  objective  of  protecting  against  a 
worsening  of  the  positions  of  affected 
employees,  take  into  account  the  State’s 
financial  circumstances  and  legal 
requirements.”  H.R.  Rep.  No.  96-1367, 96th 
Cong.  2d.  Sess.  63  (1980). 

In  addition,  regulations  mandating 
more  detailed  requirements  were  not 
favored  because  (1)  the  State’s 
personnel  systems  are  diverse  and  their 
capabilities  to  implement  protections 
vary  greatly  and  (2)  the  Act  only 
requires  each  State  mental  health 
authority  to  effectuate  “equitable” 
arrangements  and  does  not  require  that 
the  arrangements  be  approved  or 
certified  at  the  Federal  level. 

An  alternative  to  the  middle  course 
taken  by  the  Department  in  these 
proposed  regulations  would  be  to 
promulgate  a  bare  outline  which  would 
allow  each  State  mental  health  authority 
to  exercise  greater  discretion  on  the 
type  and  scope  of  protections.  'This 
approach  was  rejected  because  the 
Department  believes  it  would  amount  to 
little  more  than  a  repetition  of  the 
statutory  provisions  and  would  provide 
insufficient  guidance  to  the  State  mental 
health  authorities  for  complying  with  the 
requirement  to  establish  employee 
protections. 

In  summary,  we  believe  the  proposed 
regulations  represent  a  successful  effort 
to  avoid  being  either  overly  general  or 
too  detailed  and  inflexible. 

Enforcement  Provisions 

Under  the  proposed  regulations  the 
Secretary  may,  after  consultation  with 
the  Secretary  of  Labor,  discontinue 
payments  under  section  107  (allotments 
to  improve  administration  of  State 
mental  health  programs)  or  305 
(assistance  to  carry  out  exclusive  agent 
agreements)  of  the  Act  as  a  penalty  for 
failure  to  comply  substantially  with  any 
requirement  of  section  801(a)  of  the  Act 
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or  the  regulations.  In  addition,  the  State 
mental  health  authority  will  be  required 
to  include  in  any  application  for 
assistance  under  section  107  or  305, 
certification  that  the  arrangements  have 
been  adopted  and  are  available  in 
vmting  to  the  Secretary  and  the  general 
public  upon  request.  The  regulations  do 
not  include  a  “procedures”  section, 
since  the  statute  adequately  ensures 
that  no  penalty  could  be  imposed  unless 
the  State  is  afforded  reasonable  notice 
and  an  opportunity  for  a  hearing. 

The  proposed  regulations  follow  the 
statutory  language  of  section  801  in 
requiring  that  each  State  mental  health 
authority  must  have  in  effect  equitable 
arrangements  for  employee  protection. 
However,  consistent  with  the  limited 
enforcement  authority  of  section  801(b], 
it  provides  for  Departmental 
enforcement  of  compliance  with  section 
801  (a)  only  through  the  withholding  of 
assistance  to  the  State  mental  health 
authority  under  sections  107  or  305  of 
the  Act. 

Consideration  was  given  to  requiring 
Federal  review  and  approval  of  the 
equitable  arrangements  pursuant  to 
section  801(a)  as  a  pre-condition  to 
recognition  by  the  Secretary  that  a  State 
mental  health  authority  has  in  effect  a 
State  mental  health  services  program 
under  section  301  of  the  Act.  This 
alternative  was  rejected  because  it  is 
not  specifically  provided  for  in  the 
statute  and  because  it  would 
unreasonably  penalize  all  beneficiaries 
of  the  Act  within  a  State  (a  State  mental 
health  services  program  is  required  to  be 
in  effect  before  the  State  mental  health 
authority  or  any  entity  in  the  State  is 
eligible  to  receive  funding  under  Titles  II 
or  III  of  the  Act) — a  penalty  which  is  not 
commensurate  with  the  relationship  of 
the  employee  protection  provisions  to 
the  Act  as  a  whole.  Further,  Congress 
makes  not  reference  to  the  principal 
assistance  programs  of  Title  II  in  the 
enforcement  and  penalty  provision  of 
section  801(b). 

The  Department  also  considered  a 
system  under  which  the  Secretary  would 
accept,  adjudicate,  and  order  remedial 
action  for  complaints  that  individual 
employees  had  not  received  the 
protections  required  by  law.  This 
concept  was  not  incorporated  because 
of  the  potential  difficulties  in 
administering  such  a  system  and 
because  it  was  decided  to  require, 
instead,  that  the  equitable  arrangements 
established  by  the  State  mental  health 
authority  include  a  mechanism  for 
resolution  of  individual  disputes. 


Substantive  Actions  To  Protect 
Employees 

These  proposed  regulations  prescribe 
the  minimum  protections  which  are 
believed  to  be  fair  and  equitable,  viz.: 
each  State  mental  health  authority  must 
provide  some  arrangements  for  afiected 
employees  in  each  of  the  following 
categories: 

(a)  Preservation  of  employment, 
wages,  hours,  and  benefits; 

(b)  Training  or  retraining; 

(c)  Job  placement  activities;  and 

(d)  Preservation  of  collective 
bargaining  rights  and  benefits  under 
existing  agreements. 

The  Department  believes  there  is 
nothing  in  the  Act  to  warrant  an  abrupt 
termination  of  any  bargaining  agreement 
which  currently  covers  the  State 
employees  covered  by  the  equitable 
arrangements.  Accordingly,  the  State 
mental  health  authority  is  required  to 
honor  labor-management  contracts 
during  the  period  of  employee 
protection,  and  to  recognize  that  the 
right  to  bargain  collectively  follows  any 
facility,  or  work  unit,  which  might  be 
transferred  to  another  agency  or  facility 
under  the  control  of  the  State. 

There  is  an  affirmative  obligation 
imposed  on  the  State  mental  health 
authority  to  search  the  State’s  personnel 
system  in  order  to  identify  opportunities 
for  a  comparable  substitute  job  which 
can  be  offered  to  each  affected 
employee.  In  all  probability,  there  will 
be  some  situations  where  the  State  may 
wish  to  unilaterally  transfer  tlie 
employee.  However,  these  regulations 
are  intended  to  require  that  unless  the 
job  is  substantially  equivalent  in  terms 
of  wages,  salaries,  and  benefits,  the 
employee  is  permitted  to  decline  the  job 
without  forfeiting  the  eligibility  for  other 
protective  measures. 

Further,  the  State  must  utilize  existing 
training  programs  or  develop  a 
satisfactory  program  to  retrain  affected 
employees  so  they  may  obtain 
substantially  equivalent  employment  as 
it  becomes  available.  Training  must  be 
conducted  in  a  manner  which  does  not 
produce  economic  or  other 
disadvantages  for  the  employee  during 
the  training  period.  It  is  expected  that 
the  State  would  continue  to  pay 
employees  their  regular  salaries  or 
wages,  but  excuse  them  from  the 
performance  of  duties  during  their 
training  period.  The  training  which  is 
provided  under  the  arrangements  is  not 
required  to  be  of  a  longer  duration  than 
the  employee’s  eligibility  for  protections. 
It  is  not  intended  that  States  be 
obligated  under  this  provision  to  retrain 
employees  who  already  have 
professional  degrees  or  licenses.  It  is 


especially  not  intended  that  a  State  be 
obligated  to  provide  training  for  a 
professional  employee  to  become 
certified  in  a  new  specialty. 

It  is  noteworthy  Aat  the  Act  expressly 
authorizes  training  for  work  in  fields 
other  than  mental  health.  The  proposed 
regulations  incorporate  this  alternative 
in  the  arrangements  required  for  training 
and  in  the  requirement  for  assisting 
employees  to  find  new  jobs.  The 
Department  believes  that  this 'provides 
expanded  opportimities  for  employees 
and  needed  flexibility  to  the  States  in 
the  efficient  utilization  and  deployment 
of  personnel. 

Finally,  the  State  mental  health 
authority  must  provide  severance  pay  to 
employees  who  do  not  find  suitable 
reemployment  under  one  of  the  other 
protective  arrangements.  The  proposed 
requirements  for  protective 
arrangements  deliberately  avoid 
mandatory  guarantees  or  minimum 
levels  for  such  things  as  training  or 
severeuice  pay.  It  is  expected  that  each 
State  will  assess  its  own  capabilities 
and  adopt  arrangements  which  are 
equitable  under  its  particular 
circumstances. 

The  Department  considered,  but 
rejected,  a  requirement  that  the  States 
pay  affected  employees  a  percentage  of 
wages  or  salary  for  a  fixed  period  of 
time.  An  acceptable  arrangement  for 
each  State  will  depend  on  its  fiscal 
resources  as  well  as  the  requirements  of 
State  law.  Here  again,  the  Department 
believes  the  statutory  standard  of 
“equitability”  outweighs  the  benefit  of  a 
simplistic,  but  administratively 
attractive,  nationwide  standard. 

Eligibility  for  Protections 

The  proposed  regulations  require  the 
State  mental  health  authority  to  protect 
the  interests  of  State  employees  who 
work  in  a  State-operated  mental  health 
facility  for  inpatient  treatment  on  a  paid, 
permanent  basis  with  the  exception  of 
officers  and  directors.  Other  people 
engaged  in  delivering  mental  health  care 
or  support  services  are  not  required  to 
be  included,  because: 

1.  Unpaid  volunteers  will  not  be 
affected  in  a  tangible  or  measurable 
manner. 

2.  Temporary  stafl,  by  definition,  do 
not  have  any  expectation  of  continuing 
employment  which  vnll  be  adversely 
aflected  by  actions  to  emphasize 
outpatient  mental  health  services. 

3.  Coverage  of  State  employees  not 
wor^ng  in  the  aflected  facility  would 
present  burdensome  administrative 
problems  as  a  result  of  having  to  prove  a 
casual  connection  between  the  eflect  on 
their  jobs  and  the  State  action. 
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4.  The  Department  has  concluded  that 
the  focus  of  the  protection  of 
employment  interests  is  on  the  staff  of 
State  institutions  for  inpatient  care  and 
treatment  Employees  of  local 
governmental  units,  or  private  providers, 
or  contractors  and  employees  of 
contractors  who  work  in  inpatient 
mental  health  facilities  are  not  within 
the  ambit  of  Congressional  intent  as 
reflected  in  section  801  of  the  Act  and  its 
legislative  history.  Given  this  lack  of 
statutory  authority,  the  Department  does 
not  believe  it  can  impose  an  enforceable 
obligation  on  the  States  to  provide  for 
people  who  are  not  employees  of  the 
State. 

5.  The  Department  also  considers 
other  employees  in  the  community 
(whose  jobs  may  be  linked  to  the 
economic  activity  at  the  covered 
facility)  to  be  beyond  the  scope  of 
statutory  coverage. 

Specific  Actions  Which  Have  an 
Adverse  Effect 

The  range  of  activities  and  decisions 
which  any  State  might  elect  to  pursue  to 
“emphasize  outpatient  mental  health 
services”  (the  statutory  standard  for 
protection]  cannot  be  accurately 
predicted.  Accordingly,  these 
regulations  do  not  attempt  to  define  any 
specific  State  action  which  should 
trigger  an  employment  protection 
response.  Rather,  State  actions  which 
will  be  covered  by  the  regulations  will 
be  identifiable  by  their  result,  i.e.,  the 
closure  or  partial  closure  of,  or  reduction 
of  the  inpatient  population  in,  a  State- 
operated  mental  health  care  facility. 

Moreover,  most  cases  will  be  clear 
because  the  State  mental  health 
authority  is  required  to  furnish  advance 
written  notice  to  affected  employees. 
Consequently,  the  State  mental  health 
authority  will  be  under  a  continuing 
obligation  to  consider  the  “employment 
effect"  of  its  actions  to  emphasize 
outpatient  mental  health  services. 

Cost  of  Implementing  This  Regulation 

Some  additional  costs  could  occur  to 
States  as  a  result  of  the  regulation  which 
is  proposed  by  this  NPRM.  However,  it 
is  the  belief  of  the  Department  that  these 
costs  are  likely  to  be  limited  because 
most  States  already  require  training, 
retraining,  or  reemployment  of 
permanent  public  employees  who  are 
displaced  by  changes  in  their  jobs.  This 
regulation  will  establish  a  minimum  set 
of  protections  which  would  not  reduce  a 
State’s  obligation  under  its  own  laws  or 
collective  bargaining  agreements. 
Therefore,  it  is  expected  that  significant 
additional  costs  to  States  would  be 
incurred  only  in  those  cases  where  it 
was  necessary  to  provide  severance  pay 


to  employees  who  do  not  obtain  or 
receive  offers  of  substantially  equivalent 
employment.  Analysis  of  the  expected 
cost  of  implementing  this  regulation  is 
underway.  Public  comments  on  the 
expected  costs  of  this  regulation  are 
especially  invited.  ^ 

Effective  Date  of  Protections 

The  Act  does  not  specify  when  the 
States  must  have  the  arrangements  in 
place.  Similarly,  the  Act  is  silent  on  the 
timing  of  events  which  might  make  an 
employee  eligible  for  protection.  The 
proposed  relations  mandate  that  each 
State  mental  health  authority  adopt  the 
required  protections  in  order  to  comply 
with  the  statutory  standard  6uid  that  the 
protections  must  be  in  effect  no  later 
than  October  1. 1981.  The  Department 
selected  this  date  because  it  marks  the 
first  day  for  which  funds  are  authorized 
under  Titles  I,  II,  and  III  of  the  Act  and 
believes  that  it  will  allow  sufficient  time 
for  the  State  mental  health  authority  to 
implement  the  required  projections. 

No  protections  are  required  to  be 
available  retroactively  to  employees 
affected  by  State  actions  teiken  prior  to 
establishment  of  the  arrangements  as 
the  Department  believes  it  would  create 
administrative  problems 
disproportionate  to  the  number  of 
employees  who  might  be  eligible  for 
benefits  and  that  it  would  not  be 
equitable  to  impose  upon  the  States  the 
financial  burden  of  implementing  the 
employee  protections  prior  to  the 
availability  of  assistance  under  the  Act. 

Miscellaneous 

The  Department  is  required  to  submit 
to  the  Office  of  Management  and  Budget 
for  review  and  approval  §  54c.l04  of  the 
proposed  regulations  which  deals  with 
reporting  and  recordkeeping 
requirements.  The  Department  will 
submit  this  section  to  OMB. 

Because  this  proposed  rule  applies 
only  to  State  mental  health  authorities 
and  the  employees  protected  by  it  are 
limited  to  State  employees  in  State- 
operated  facilities,  the  Department 
certifies  that  the  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act,  Pub.  L. 
96-354. 

Dated:  January  9, 1981. 

Julius  B.  Richmond, 

Assistant  Secretary  for  Health. 

Approved:  January  14, 1981. 

Patricia  Roberts  Harris, 

Secretary. 

It  is  proposed  to  add  a  new  Part  54c  to 
42  CFR  as  follows: 


PART  54c~MENTAL  HEALTH 
SYSTEMS 

Subpart  A — Equitable  Arrangements  for 
Employee  Protection 

Sea 

54C.101  Purpose. 

54C.102  To  whom  do  these  regulations 
apply? 

54C.103  Definitions. 

S4C.104  What  are  the  procedures  for  the 
development  of  the  equitable 
arrangements  for  employee  protection? 
54C.105  What  are  the  minimum  equitable 
arrangements  for  employee  protection? 
54C.106  When  do  the  equitable 

arrangements  for  employee  protection 
become  effective  and  what  employees 
are  entitled  to  benefit  from  them? 

S4C.107  What  is  the  penalty  for 
noncompliance? 

54C.108  What  other  terms  and  conditions 
apply? 

Authority:  Pub.  L.  96-398, 94  Stat.  1564-1613 
(42  U.S.C.  9401-9522). 

Subpart  A— Equitable  Arrangementa 
for  Employee  Protection 

§  54C.101  Purpose. 

This  subpart  provides  standards  for 
State  mental  health  authorities  to  follow 
in  implementing  the  requirements  of 
section  801  of  the  Mental  Health 
Systems  Act  that  they  provide  equitable 
arrangements  for  protecting  the 
employment  interests  of  persons  whose 
jobs  are  adversely  affected  by  actions 
taken  by  the  State  mental  health 
authority  to  emphasize  outpatient 
mental  health  services. 

§  54C.102  To  whom  do  these  regulations 
apply? 

This  subpart  applies  to  each  State 
mental  health  authority  designated 
under  section  105  of  the  Act  to  be 
responsible  for  the  mental  health 
programs  of  the  State. 

§  54C.103  Definitions. 

For  purposes  of  this  subpart,  unless 
the  context  otherwise  requires: 

“Act”- means  tlje  Mental  Health 
Systems  Act  (Pub.  L.  96-398). 

“Actions  to  emphasize  outpatient 
mental  health  services”  means  actions 
of  the  State  mental  health  authority  to 
close,  to  partially  close,  or  to  reduce 
substantially  the  inpatient  population  of 
any  State-operated  facility  (or  unit  or 
ward  thereof)  for  the  provision  of  mental 
health  care  services,  as  a  result  of  a  shift 
in  emphasis  from  institutional  care  to 
community-based  care  in  the  delivery  of 
mental  health  and  support  services. 

“Adversely  affect"  means  to  displace 
an  employee  or  to  abolish,  or  cause  a 
worsening  of,  the  employee's  position 
with  respect  to  the  wages,  salaries,  or 
benefits  of  employment,  as  a  result  of 
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actions  taken  by  the  State  mental  health 
authority  to  emphasize  outpatient 
mental  health  services. 

“Employee”  means  any  permanent 
employee  of  the  State  who  is  employed 
in  a  State-operated  facility,  or  imit  or 
ward  thereof,  for  the  provision  of  mental 
health  care  services.  The  term  includes 
administrative,  clinical,  and  support 
personnel.  The  following  are  excluded 
from  the  definition  of  employee: 

(1)  Probationary  employees. 

(2)  Members  of  the  board  of  directors 
and  corporate  officers. 

(3)  Self-employed  persons. 

“^cretary"  means  the  Secretary  of 

Health  and  Human  Services  or  the 
Secretary’s  delegate. 

“Secretary  of  Labor”  means  the 
Secretary  of  Labor  or  the  Secretary  of 
Labor’s  delegate. 

“State”  means  the  fifty  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Viigin  Islands,  Guam,  American  Samoa, 
the  Trust  Territory  of  the  Pacific  Islands, 
and  the  Northern  Mariana  Islands. 

“State  mental  health  authority”  means 
the  agency  designated  by  a  State  imder 
section  105  of  the  Act  to  be  responsible 
for  the  mental  health  programs  of  the 
State. 

“Substantially  equivalent 
employment”  means  permanent 
employment  in  mental  health  or  other 
fields  that  is  the  same  or  similar  to  the 
employment  in  which  an  employee  was 
serving  at  the  time  the  employee  was 
adversely  afiected  with  regard  to  the 
wages,  salaries,  or  benefits  of  the 
employment.  If  the  adversely  affected 
employee’s  new  employment  or  offer  of 
new  employment  provides 
approximately  the  same  value  of  wages, 
salaries,  and  benefits,  taken  as  a  whole 
rather  than  by  category,  as  the 
employee’s  previous  employment,  the 
new  employment  shall  be  considered 
substantially  equivalent  employment 

§54c.104  What  ar«  the  procedures  for  the 
development  of  the  equitable  arrangements 
for  employee  protection? 

(a)  Written  arrangements  available  to 
the  public.  In  order  to  comply  with 
section  801  of  the  Act,  the  State  mental 
health  authority  must  have  in  efiect 
written  equitable  arrangements  for 
employee  protection  which  meet  the 
requirements  of  this  subpart.  The 
written  arrangements  must  be  available 
for  inspection  and  copying  by  the 
Secretary  and  members  of  the  publia 

(b)  Negotiations.  The  State  mental 
health  authority  must  attempt  to  develop 
the  equitable  arrangements  for 
employee  protection  through  good  faith 
negotiations  with  the  labor  organization 
or  organizations  representing  employees 


who  may  be  afiected  or,  if  there  as  no 
such  organizations,  with  the  employees 
who  may  be  afiected.  If  the  negotiations 
do  not  result  in  agreement  upon  the 
equitable  arrangements,  the  State 
mental  health  authority  must  adopt 
equitable  arrangements  meeting  the 
requirements  of  this  subpart  and,  by 
October  1, 1981,  submit  to  the  Secretary 
a  summary  of  the  attempts  to  negotiate 
and  the  address  where  the  Secretary 
and  members  of  the  public  may  obtain  a 
copy  of  the  adopted  arrangements  and 
the  summary  of  the  attempts  to 
negotiate. 

(c)  Equitable  arrangements  a 
prerequisite  for  certain  awards.  In  order 
to  qualify  for  assistance  under  section 
107  (allotments  to  improve 
administration  of  State  mental  health 
programs]  or  305  (assistance  to  carry  out 
exclusive  agent  agreements)  of  the  Act, 
the  State  mental  health  authority  must 
in  its  application  for  that  assistance 
certify  that  in  compliance  with 
paragraph  (b)  of  this  section  it  has 
adopted  equitable  arrangements  for 
employee  protection  which  meet  the 
requirements  of  this  subpart  and  state 
where  the  Secretary  and  members  of  the 
public  may  obtain  a  copy  of  those 
arrangements. 

§  54C.105  What  are  the  minimum  equitable 
arrangements  for  employee  protection? 

The  equitable  arrangements  for 
employee  protection  adopted  by  the 
State  mental  health  authority  must  at 
least  provide  for 

(a)  The  preservation  of  rights, 
privileges  and  benefits  under  existing 
collective  bargaining  agreements  or 
otherwise.  During  the  period  of 
protection,  adversely  affected 
employees’  rights,  privileges  and 
benefits,  including  pension  benefits, 
vacation  benefits,  health  and  insurance 
benefits,  seniority  rights,  and  other 
fringe  benefits  must  be  preserved  and 
continued. 

(b)  The  continuation  of  collective 
bargaining  rights.  Collective  bargaining 
rights  of  employees  must  continue 
when — 

(1)  The  administration  of  a  facility  is 
transferred  from  one  State  agency  to 
another,  or 

(2)  An  employee  unit  is  moved  to 
anoUier  State-operated  facility. 

(c)  The  continuation  of  employment 
(1)  Adversely  affected  employees  must 
be  offered  substantially  equivalent 
employment  if  it  is  available.  In  order  to 
meet  this  requirement  the  State  mental 
health  authority  must  give  employees 
who  qualify  the  right  to  early  retirement 
under  State  civil  services  laws  and 
make  maximum  efforts  to  place  those 
employees  who  do  not  taka  early 


retirement  in  employment  in  other  State- 
operated  facilities  for  the  provision  of 
mental  health  care  services — including 
out-patient  facilities — or  other  fields  of 
employment  by — 

(1)  /^ranging  for  the  reassignment  of 
adversely  affected  employees  to  other 
State  jobs: 

(ii)  Considering  adversely  affected 
employees  for  transfer  to  any  vacancies 
for  substantially  equivalent  State 
employment;  and 

(iii)  Posting  employment  opportunities 
at  locations  convenient  for  employees. 

(2)  An  adversely  affected  employee  is 
entitled  to  receive  relocation  expenses 
upon  obtaining  substantially  equivalent 
employment,  if  its  location  is  more  than 
50  miles  beyond  the  location  of  the 
employee’s  previous  job. 

(d)  Training  and  retraining.  If 
adversely  affected  employees  do  not 
take  early  retirement  or  have  not 
obtained  or  been  offered  substantially 
equivalent  employment  under  paragraph 
(c]  of  this  section,  the  State  mental 
health  authority  must  offer  training  or 
retraining  to  those  employees  in  order 
that  they  may  obtain  other  substantially 
equivalent  employment  for  which 
positions  are  available  or  are  expected 
to  become  available  in  the  foreseeable 
future.  In  carrying  out  this  requirement 
the  State  mental  health  authority  must: 

(1)  Make  maximum  efforts  to  offer 
training  and  retraining  in  or  near  the 
present  place  of  employment  of 
adversely  affected  employees: 

(2)  Offer  training  and  retraining  at  no 
expense  to  employees; 

(3)  Insiu%  that  employee 
compensation  will  not  be  adversely 
affected  during  training  and  that  the 
employee  will  receive  compensaticn  for 
ad^tional  indirect  expenses  incurred 
during  training  (e.g.,  travel  to.  the 
training  site): 

(4)  Count  hours  of  training  as  regular 
working  hours;  and 

(5)  Whenever  reasonably  possible, 
commence  training  and  retraining  before 
the  date  on  which  an  employee  is 
adversely  affected. 

(e)  Severance  pay.  The  State  mental 
health  authority  must  provide  for 
severance  pay  if  an  employee  has  not 
taken  early  retirement  or  has  not 
obtained  or  been  offered  substantially 
equivalent  employment  during  the 
period  in  whidb  the  employee  is  entitled 
to  protection  under  paragraph  (f)  of  this 
section. 

(1)  Severance  pay  may  be  provided 
through  a  lump  sum  payment  or  throu^ 
either  monthly  or  weeldy  allowcuices. 

(2)  In  determining  the  amount  of.  and 
the  conditions  for,  severance  pay,  the 
State  mental  health  authority  may  take 
into  consideration  the  financial  capacity 
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of  the  State  to  absorb  any  additional 
costs  that  will  be  incurred  by  this 
provision. 

(3)  A  State  mental  health  authority 
may  require  employees  to  report,  as  a 
condition  of  receiving  dismissal 
allowances,  the  amounts  they  receive 
from  unemployment  insurance  and  other 
employment. 

(4)  If  severance  pay  provisions  are 
already  provided  for  the  employee 
under  State  civil  service  or  collective 
bargaining  agreements,  those  provisions 
may  be  incorporated  into  the  equitable 
arrangements  for  employee  protection  in 
satisfaction  of  the  requirements  of  this 
provision. 

(f)  Period  of  protection  for  adversely 
affected  employees.  (1)  Except  as 
provided  in  paragraph  (aK2)  of  this 
section,  an  employee  is  entitled  to 
protection  under  the  equitable 
arrangements  for  employee  protection 
beginning  with  the  date  on  which  the 
employee  is  adversely  affected  and 
ending  with  completion  of  the  longer  of 
the  foUowing  periods — 

(1)  One  year, -or, 

(ii)  The  average  period  required  for  an 
employee  to  accept  a  new  job  in  the 
same  occupation  in  the  State  as 
determined  by  the  most  recent  statistics 
available  from  the  State's  department  of 
labor  or  similar  agency. 

(2)  The  period  of  protection  shall  not 
exceed  an  employee's  period  of 
employment  with  the  State  or  extend 
beyond  the  date  on  which  the  employee 
obtains,  or  refuses  an  offer  for, 
substantially  equivalent  employment. 
The  period  of  protection  ceases  in  the 
event  of  the  employee's  resignation, 
death,  retirement  or  dismissal  for  cause. 
This  does  not  affect  any  other  rights, 
privileges  or  benefits  the  employee  may 
have  under  an  existing  collective 
bargaining  agreement  or  established 
personnel  policy. 

(g)  Procedures  for  the  resolution  of 
disputes.  These  procedures  must 
provide  for  the  impartial  resolution  of 
disputes  between  the  State  mental 
health  authority  and  any  adversely 
affected  employee  concerning  the 
interpretation,  application,  or 
enforcement  of  the  equitable 
arrangements. 

(h)  Notice  to  employees.  Employees 
must  be  given  notification  prior  to  the 
expected  adverse  affect  resulting  from 
actions  taken  to  emphasize  outpatient 
mental  health  services.  These 
notiHcation  procedures  must  be 
congruent  with  other  State  policies  on 
informing  employees  as  to  potential 
adverse  effects  of  State  actions. 


§  54C.106  When  do  the  equitable 
arrangements  for  employee  protection 
become  effective  and  what  employees  are 
entitled  to  benefit  from  them? 

The  equitable  arrangements  for 
employee  protection  become  effective 
on  the  date  on  which  they  are  adopted 
by  the  State  mental  health  authority.  In 
order  to  comply  with  section  801,  this 
date  must  be  no  later  than  October  1. 
1981.  Any  employee  that  is  adversely 
affected,  following  the  date  of  adoption 
of  the  arrangements,  by  actions  of  the 
State  mental  health  authority  to 
emphasize  outpatient  mental  health 
services  is  entitled  to  benefit  fi'om  the 
protections  provided  by  these 
arrangements. 

§  54C.107  What  is  the  penalty  for  non- 
compliance? 

For  a  failure  to  comply  substantially 
with  section  801(a]  of  the  Act  or  this 
subpart,  the  Secretary,  after 
consultation  with  the  Secretary  of 
Labor,  may  discontinue  payments  to  the 
State  mental  health  authority  under 
sections  107  (allotments  to  improve 
administration  of  State  mental  health 
programs)  and  305  (assistance  to  carry 
out  exclusive  agent  agreements)  of  the 
Act  as  authorized  by  section  801(b)  of 
the  Act. 

§  54C.108  What  other  terms  and 
conditions  apply? 

The  Secretary  may  from  time  to  time 
require  the  State  mental  health 
authorities  to  submit  reports  on  their 
efforts  to  implement  these  requirements. 
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